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Europein a Climate of Risk: Three Paradigms at Play

Veerle Heyvaert

SUbj €CtS. ENVIRONMENTAL AND BIOTECHNOLOGY LAW — EU LAW — PUBLC LAW
— REGULATION, MEDIA AND IT LAW

Abstract:

This paper explores the suitability of risk regidat and particularly the EU approach to risk
regulation, as a conceptual and organisationaldvaonk for the EU’s battle against climate
change. It argues that such exploration, in thet fitace, requires a thorough understanding of the
discourses, agenda and strategies that constiésiggctively, the risk regulation paradigm, the EU
risk regulation paradigm, and the climate risk gdaga. The analysis of the three paradigms reveals
points of overlap but also substantial divergermgeen the three paradigms, with the most
pronounced tensions occurring between the EU agllation and climate risk paradigms. The
paper therefore reinforces concerns over a possadmisation of climate change policy by EU
risk regulation and argues that climate changela¢ign has a better chance of effectiveness if it
develops alongside but separately from EU risk leggun (‘co-existence’). The latter scenario also
offers prospects for comparison and exchange betvespilatory regimes (‘cross-regime
learning’), which could help both regimes to faaed possibly overcome, their specific

weaknesses.

Introduction: the EU at the Crossr oads of Risk, Regulation, and
Climate Change

This paper examines the regulatory response tatdirthange in the European Union. Copenhagen
notwithstanding, the EU has been making rapid msgyim developing an arsenal of Directives,

Regulations and Decisions to slow down the paggaifal warming, and this raises important

“Law Daprtment, London School of Economics



guestions about the ideas, objectives and appredbhtinform the EU’s actions as a climate

change regulatdr.

Climate change is understood as a major globakremviental risk and climate change regulation
can be seen as a variant of risk regulation. Tipeogiateness of risk-based approaches to combat
climate change cannot, however, be taken for gdamated has been challenged explicitly in recent
scholarshig. Questions can also be asked about the varieiglobased approaches that it is
appropriate to apply in this context. This papensato contribute to the debate by tracing the stlie
features of three regulatory paradigms: the rigkilaion paradigm; the EU risk regulation
paradigm; and the (nascent) climate change riskedgam within the EU. It will be argued that an
understanding of regulation, and regulatory chaksn in this area cannot be fully achieved without
an appreciation of the roles of, and interplay leetw these paradigms. The paper will show that
even a preliminary foray into the discourse, ageartthstrategies of climate change regulation
uncovers points of divergence as well as overlayéen the climate change risk paradigm on the
one hand, and the risk regulation and, particuld&ly risk regulation paradigms on the other.
Bearing in mind paradigmatic overlaps and divergenthe paper explores the desirability of three
potential development trajectories for climate geregulation, starting with colonisation, which
would entail the EU risk regulation paradigm subswntlimate change regulatidrA second
potential trajectory, co-existence, would see cdenange regulation developing and maturing
separately from EU risk regulation. Finally, thggpamoots the possibility of regulatory
development through cross-regime learning, whichld/iarise out of the potential of different
regulatory regimes to learn through interaction emchparison. The latter scenario is one that may
yield the most promising results, but it is alse thost demanding as it assumes both an advanced
understanding of the dynamics that imbue diffeparadigms and a willingness to revisit and
challenge some well-established notions about ealtl environmental risk governance in the
European Union. The battle against climate chasgiérefore, not only a regulatory challenge of
unprecedented scale and urgency, it also throwsidibg/gauntlet to risk regulation scholarship to

rethink and reposition itself for a new era.

! Cf. I. Bartle, ‘A Strategy for Better Climate Change Regulation: Towards a Public Interest Orientated
Regulatory Regime’ (2009)18 European Politics 689.

% N. Pidgeon and C. Butler, ‘Risk Analysis and Climate Change’ 18:5 Environmental Politics (2009) 670

® This development is related to but distinct from the phenomenon of ‘risk colonisation’, as used by
Rothstein, Huber and Gaskell to describe the growing centrality of risk in regulation, which they explain as
caused by the growth of regulatory frameworks to regulate societal risk (rather than the growth of societal
risk itself) and the increasing need to manage the associated institutional risks of risk regulation. See H.
Rothstein, M. Huber and G. Gaskell, ‘A Theory of Risk Colonization: the Spiralling Regulatory Logics of
Societal and Institutional Risk’ (2006) 35:1 Economy and Society 91, at 99.



Before reviewing the three risk paradigms, theckrtgives a very brief overview of the current
state of EU climate change regulation. This isndel to offer readers more familiar with risk
regulation than climate change a secure enougmfpfir the ensuing analysis. The article then
charts the emergence of ‘risk’ as a conceptual éwank for climate change, and registers the
concerns voiced in response to this evolution. fbhewing sections trace the contours of the
aforementioned three risk paradigms. Finally, ams$tappropriately for an inquiry into the nature
of risk and regulation, the article concludes vatrange of forecasts, or scenarios, on the evalutio
of climate change regulation, and the related agraent of risk regulation, in the European

Union.

Climate Change Regulation in the EU

The European Union is developing an impressiveeapnentially growing arsenal in the battle
against climate change. In very broad lines, theagproach to climate change aims to respond to
the need for both mitigation and adaptation, angheasises the importance of integrating climate
change considerations into other EU law and paligas’ Under the Kyoto Protocdlthe EU
committed to an overall reduction of eight per agigreenhouse gases (GHG) compared to
emission levels in 1990For the period of 2012 to 2020, the EU has satget of a 20 per cent
reduction against the 1990 reference level, witl@iion to increase to 30 per cent if its efforts a
matched by comparable emissions reduction commisrfesm other developed nations, and by
adequate contributions from economically more adegdrdeveloping nations, ‘according to their

responsibilities and respective capabilities’.

* Integration of environmental policy concerns is required pursuant to Article 11 TFEU (formerly Article 6 EC).
For a detailed treatment of the integration principle, see N. Dhondt, Integration of Environmental Protection
into Other EC Policies (Europa Law Publishing, 2003,; and A. Lenshow (ed), Environmental Policy
Integration: Greening Sectoral Policies in Europe (London: Earthscan, 2002).

® Kyoto (Japan), 10 December 1997 (entered into force 16 February 2005) (1998) International Legal
Materials 22.

® Council Decision 2002/358/EC concerning the approval, on behalf of the European Community, of the
Kyoto Protocol to the United Nations Framework Convention on Climate Change and the joint fulfilment of
commitments thereunder [2002] OJ L130/1.

! European Parliament and Council Decision 406/2009/EC on the effort of Member States to reduce their
greenhouse gas emissions to meet the Community’s greenhouse gas reduction commitments up to 2020
[2009] OJ L140/136. See also 20 20 by 2020. Europe’s Climate Change Opportunity, Commission
Communication of 23 January 2008, Com(2008)30 final. At the point of writing, the prospects for this option
being taken up are glum: the largely failed Copenhagen negotiations signalled loud and clear that many key
players, such as the US, Russia and China remain exceedingly reluctant to concretise mitigation
commitments.



In terms of instruments to achieve emission reductihe jewel in the EU crown is undoubtedly the
emissions trading regim&as laid down in the 2003 Emissions Trading Directind ensuing
amendment8 The trading aspect may be the most visible, bigthly no means the sole feature of
what amounts to a highly orchestrated regulatoog@mme to determine, allocate and enforce
maximum emission levels (caps) from the Europeatipnal and down to sectoral and installation
level, and to create a sufficient degree of tramgaal transparency, verifiability and reliability
facilitate cost-optimising trade in emission allowes:’ To achieve the EU’s current eight per cent
reduction target, its Member States have commitiatifferentiated overall reduction targéts.
Following allocation criteria laid down in the Datéve, and taking into account public opinion, the
Member States were required to draw up National@adtion Plans (NAPs) commensurate with
their emission reduction targets for the first tnading periods (2005-2008; and 2008-20%2).
These NAPs were subject to review and approvaheyEuropean Commission. A Member State’s
NAP sets out the total quantity of allowances thptans to allocate, as well as the allocation
proportion per industrial sector covered by the EDUDsurprisingly, the adoption of national
emission quota, the determination of sectoral atioa, and the Commission’s role in approving
NAPs, proved highly controversial, causing temperare between the different Member States
critical of each other’s allocation methodologiestween the latter and the Commission, between
the private sector, national governments, and tar@ission, et¢® From 2013 onwards, sectoral
allocation will be centralised and harmonised, abimg the need for new NAPSWhether this will
free the allocation process from controversy resérbe seen. The Member States allocate
emission allowances to individual installations @@d under the ETD, again respecting general

criteria laid down therein. The lion’s share obathnces is grandfathered, but over time a growing

® Whether we are talking about diamonds or cubic zirconia is disputed. A full discussion of the legitimacy and
effectiveness of emissions trading as a climate change mitigation instrument exceeds the ambitions of this
article, but see, eg, R. Baldwin ‘Regulation Lite: the Rise of Emissions Trading, (2008) 2 Regulation and
Governance 193; R. Stewart, ‘Economic Incentives for Environmental Protection: Opportunities and
Obstacles’ in R. Stewart, P. Sands & R. Revesz (eds), Environmental Law, the Economy and Sustainable
Development (Cambridge UP, 2000); D. Ellerman & B. Buchner, ‘The European Union Emissions Trading
Scheme: Origins, Allocation and Early Results’ (2007) 1 Review of Environmental Economics and Policy 66.
A.D. Ellerman, F. Convery and C. de Perthuis, Pricing Carbon (Cambridge UP, 2010)

° Directive 2003/87/EC establishing a scheme for greenhouse gas emission allowance trading within the
Community and amending Council Directive 96/61/EC [2003] OJ L275/32, as amended by Directive
2009/29/EC [2009] OJ L140/63.

1% See, inter alia, J.B. Skjaerseth, EU Emissions Trading: Initiation, Decision-Making and Implementation
(Ashgate, 2008), M. Faure and M. Peeters (eds), Climate Change and European Emissions Trading:
Lessons for Theory and Practice (Edward Elgar, 2008); M. Wrake, Emissions Trading: The Ugly Duckling in
European Climate Policy, Swedish Environmental Research Institute, July 2009. See also the recent
literature review by Frank J. Convery, ‘Reflections — The Emerging Literature on Emissions Trading in
Europe’ (2009) 3 Review of Environmental Economics and Policy 121.

'Nn. 5 and 6 above.

2 We are currently in Phase II, 2008-2012.

3 See M. Mehling, ‘Emission Trading and National Allocation in the Member States: An Achilles Heel of
European Climate Policy?’ (2005) 5 Yearbook of European Environmental Law 113.

“ ETD Article 9, as amended by Dir. 2009/29/EC, n. 7 above.



proportion will be auctionetf, At the end of each trading year, installations nsusrender
allowances to cover their emissions. Excess allgesucan be traded for profit. Furthermore, the
ETD, together with the so-called Linking Directitday down conditions for the acquisition of

emission credits through Joint Implementation ateh@ Development Mechanisrifs.

The emissions trading regime was bound to capha@ublic’s imagination, as it is both the most
tangible expression of the EU’s commitment to atkoon its GHG emissions, and of its faith in
economic incentives as drivers of industrial anclaachange. It entails momentous efforts to
create a global market through artificially engiregescarcity, the introduction of a new genus of
financial commodity in the form of emission alloveas and credits, and the near insurmountable
task of contemplating countless scenarios, poss#isigonses and interventions to strive to ensure
that the regime delivers on economic, environmeantdl financial fronts in a legitimate fashion. It
is, however, by no means the only EU instrumenthonate change mitigation: GHG emission
reduction is equally at the core of a sprawlingadetew measures addressinger alia, tighter

CO2 emission limits for vehiclé§ promotion of renewable enerlincreased energy efficiency
for industrial and domestic buildings, applianced aervice$? eco-design and labellirfg,carbon
capture and storage (CC¥)etc. Moreover, in observance of the integratidngiple, the climate
change regulatory agenda is partly one of amendtoestisting legislation, as areas such as EU
waste management, air pollution control, water rgangent, and the regulation of industrial

activity must be made responsive to climate chaogeerns.

The EU climate change strategy aims to curb tenperaises, not to stop global warming in its
tracks altogether. This is partly because an evare mambitious emissions reduction programme is

considered beyond the realm of the politically,remically and technologically feasible, but also

' ibid, Arts 10, 10a-c.

'® Directive 2004/101/EC amending Directive 2003/87/EC establishing a scheme for greenhouse gas
emission allowance trading within the Community, in respect of the Kyoto Protocol's project mechanisms
;2004] 0J L338/18.

" D. Bodansky, ‘The United Nations Framework Convention on Climate Change: A Commentary’ (1993) 18
Yale Journal of International Law 451; F. Lecocq and P. Ambrosi, ‘The Clean Development Mechanism:
History, Status and Prospects’ (2007) 1 Review of Environmental Economics and Policy 143; D. Pearce,
Joint Implementation: A General Overview, CSEGRE Working Paper GEC 94-19.

18 Regulation (EC) 443/2009 setting emission performance standards for new passenger cars as part of the
Community’s integrated approach to reduce CO2 emissions from light-duty vehicles [2009] OJL 140/1.

!9 Directive 2009/28/EC on the promotion of the use of energy from renewable sources [2009] OJL 140/16.
% Directive 2002/91/EC of the European Parliament and of the Council of 16 December 2002 on the energy
performance of buildings [2003] OJL 1/65 and Proposal for a Directive of the European Parliament and of the
Council on the energy performance of buildings COM(2008)780 final; Directive 2005/32/EC establishing a
framework for the setting of ecodesign requirements for energy-using products [2005] OJL 191/29; Directive
2006/32/EC on energy end-use efficiency and energy services [2006] OJL 114/64.

% Directive 2009/125/EC establishing a framework for the setting of ecodesign requirements for energy-
related products [2009] OJL 285/10; Regulation 66/2010 on the EU ecolabel [2010] OJL 27/1.

%2 Directive 2009/31/EC on the geological storage of carbon dioxide [2009] OJL 140/114.



because, strictly speaking, the horse has bobedexisting build-up of GHG in the atmosphere
will cause global temperatures to rise in the cgmacades, regardless of our present and future
actions. Hence, the climate change challenge i©badaptation as well as mitigation. The EU’s
climate change adaptation strategy is at a relgta@rly stage of developmefitand poses a
number of particular challenges. The efforts ofjmng overall rises in temperature under
business-as-usual scenarios are enormous, bup#heyn comparison to the challenges of
forecasting actual localised impacts of climatenge taking into account a range of different
global, European and domestic mitigation scenafoymulating reasonable adaptation responses,
estimating costs and benefits of alternative apgres, planning for contingencies and side-effects,
etc?* Moreover, the generally localised impact of adapiepolicies raises difficult questions of
both EU competency and of shared responsibilitycdGmtend with these challenges, EU
environment ministers have recently agreed thétalritU adaptation action should in the first
instance concentrate on the colossal task of datduption, gathering and exchange, on climate-
proofing existing EU policies, and coordinatingsseborder responsésHowever, if the history of
EU environmental law serves as any indicatiors tbibe expected that over time the EU’s
involvement in adaptation policies, and the coroesiing development of implementing regulatory

strategies, will deepen.

The Rise of Risk in Climate Change

In social science ‘risk’ has become a loaded nogiatailing an extensive set of assumptions on
how societies are governed, how change is expericacd how responses are formuldfethus,
when talking about the rise of risk in climate cheynwe refer to more than just increased use of the
term, and include a growing tendency to see climhssge as appropriately responded to with
governance strategies built around risk analysisraanagement. This is exemplified by, for
instance, the treatment of scientific researchvateace, the growing emphasis on calculation and

the ascendance of cost-benefit and risk-benefiyaas in deliberation and decision-making on

% Commission White Paper, Adapting to climate change: Towards a European framework for action,
COM(2009)147 final.

** See Bartle, n. 1 above, at 698

%« eaders focus on how to share climate aid burden’ ENDS Europe Daily, 29 Oct. 2009.

%6 3. Adams, Risk (UCL Press, 1995).



climate changé’ The publication of the Stern Revi&tis often seen as a watershed moment in
forging the connection between risk and climatengleaas this presented climate change as a
serious and pressing but still manageable probbtewhich society could respond rationally by
comparing the predicted global costs of actiohtise of inactiorf? Recent EU statements, too,
borrow heavily from the risk discourse, expresshmgpredicted impacts of climate change, and of
climate change policy, in terms of costs, benefiiteje offs and opportunity. The subtitle of th@ “2
20 by 2020” Commission Communication, after alids ‘Europe’s Climate Chan@pportunity’
(emphasis addedy.

First and foremost among the governance strategtas a risk-based approach, is risk regulation.
The growing connection between risk regulation @imdate change has not gone unobserved, with
authors such as Mark Stallworthy commenting thatri@akers address new problems, including
those posed by climate change, against a broackeirgiof regulatory evolution. He continues that
this evolution ‘has seen a developing emphasissbAbased management. This can be
characterised by features that incl@d@nte setting of clear objectives, across identifiedetimes,
supported by transparent and participatory prosedsen assessing the impact of the risk discourse
on climate change, Stallworthy’s analysis is rafhiendly to the risk focus - alluding to risk
regulation’s well documented strengths in structyiand rationalising decision-making processes.
Others, however, are less sanguine about the ctuadisation of the climate change challenge as a
risk regulation enterprise. In a 2009 article orsiRAnalysis and Climate Change’, Pidgeon and
Butler argue that conventional risk-based approaene ill-suited to respond to the challenges of
climate change, and incapable of delivering théesaad intensity of change requir&dn light of

the incontrovertible truth that, to date, climabaige strategies have failed to deliver significant

cuts or successful adaptatidtthese are concerns that cannot be discounted penéin

As climate change and risk regulation grow cloeghe EU and beyond, the question whether this
is a match made in heaven, or a recipe for disgstses itself with growing urgency. The analysis

2" Cf. B. Hutter, The Attractions of Risk-based Regulation: Accounting for the Emergence of Risk Ideas in
Regulation, CARR Discussion Paper 33, LSE, 3-4.

8 N. Stern, The Economics of Climate Change, the Stern Review (CUP, 2007).

?9'N. 2 above, 674.

% EU Commission, '20 20 by 2020. Europe’s Climate Change Opportunity’ COM(2008)30 final.

M. Stallworthy, ‘Legislating Against climate Change: A UK Perspective on a Sisyphean Challenge’ (2009)
72:3 MLR 412, 418.

%2 N. 2 above. Cf M. Granger Morgan, M. Kandlikar, J. Risbey, H. Dowlatabadi, ‘Why Conventional Tools for
Policy Analysis are often Inadequate for Problems of Global Change’ (1999) 41 Climatic Change 270; H.
Bulkeley, ‘Governing Climate Change: the Politics of Risk Society?’ (2001) 26:4 Transactions of the Institute
of British Geographers 442-444; Rothstein, Huber and Gaskell, n. 3 above, 91; and H. Rothstein, P. Irving, T.
Walden and R. Yearsley, ‘The Risks of Risk-Based Regulation: Insights from the Environmental Policy
Domain’ (2006) 32 Environment International 1065.

% N. 2 above, 682.



below aims to enlighten this debate by deepenimginderstanding about the relation between risk,
regulation, climate change and EU governance.lltbgicontended here that it is essential to
understand these developments with reference tmtéwgplay of the three risk regulation paradigms

referred to above.

The Risk Regulation Paradigm

Risk regulation has become such a staple of cordeanplaw and policy that it barely needs an
introduction. In order to discern the distinctieafures of EU risk regulation, however, as well as
the particularities of risk within the climate clyanfield, it is useful first to contemplate, in geal
terms, what we mean when we talk about ‘risk’ aatalyst for regulation, what the agenda is of

risk regulation, and how regulation seeks to aahie/targets.

In common parlance, we qualify a particular sitoitor activity as a risk when we are aware of the
possibility of undesirable consequences. To gahgeeriousness of the risk, we in the first place
take into account the likelihood of negative impaeind the anticipated magnitude of impéatts.
Risk regulation, then, becomes the exercise ofipalithority (however broadly construed) with

intent to affect the likelihood and/or magnitudesotially undesirable events (‘social bads’).

As an expression of likelihood, or probability kris inherently future-oriented. In German
jurisprudence of the 1980s to early 1990s, risk @ften defined by reference to the concept of
‘danger’® Following a ‘danger-based’ approach, we acquirgedence about the negative impacts
of certain goods or activities and modulate ourdv@ur on the basis of that experierélo give

a comfortingly domestic example, if | scald my fmg by grabbing the steel handle of a frying pan

% N. 3 above, 92.

% Cf. C. Hood, H. Rothstein and R. Baldwin, The Government of Risk. Understanding Risk Regulation
Regimes (OUP, 2004) 3. It should be noted that the definition of regulation generally, and risk regulation in
particular, is both evolving and contested. For a critical and more comprehensive discussion of both terms,
see J. Black, ‘Decentring Regulation: Understanding the Role of Regulation and Self-regulation in a "Post-
regulatory” World’ (2002) 54 Current Legal Problems 103; and ‘Risk Regulation’ in R. Baldwin and M. Lodge,
Oxford Handbook on Regulation (OUP, 2010 forthcoming). The less challenging mainstream definition
deployed here is, however, adequate to the purposes of the article.

% D. Cansier, * Gefahrenabwehr und Risikoforsorge im Umweltschutz und der Spielraum fur 6konomische
Instrumente’ (1994) 7 Neue Zeitschrift fir Verwaltungsrecht 643; K.-H. Ladeur, ‘Von der Gefahrenabwehr
zum Risikomanagement im Stoffbezogenen Umweltrecht’ in G. Winter (ed), Risikoanalyse und Risikoabwehr
im Chemikalienrecht (Umweltrechtliche Studien, 1994), 241-263.

37C. Joerges, ‘Law, Science and the Management of Risks to Health at the National, European and
International Level — Stories on Baby Dummies, Mad Cows and Hormones in Beef' (2001) 7 Colum J Eur L
2; K.-H. Ladeur, ‘Deregulating Environmental Law in a Perspective of Stimulating Knowledge Generation’ in
U. Collier (ed), Deregulation in the European Union. Environmental Perspectives (Routledge, 1998), 43.
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on the stove, and particularly if this happens ntbas once, | will respond by using oven mitts in
the future, or will adopt another remedy such at¢a@ng my frying pan with a new model

equipped with better insulated handles. A risk-Hasggproach, by comparison, engages not only
with experienced social bads, but also with futumes. Frying pans are tested for safety before
being released onto the market. Safe handling arelinstructions are drawn up and passed on to
the users. Product standards prescribe the ussabfésistant substances in the manufacture of pan
handles.

Presenting future negative occurrences as potextiadrsesffects, or impacts, implies that we
operate on a premise of causation; an assumptabiht@ negative consequence, whatever it may
be, happenbecause we engage or omit to engage in a certain activitgk getting wet because |

go for a walk under a threatening sky; polar baagsat risk of extinction because we are not doing
enough to mitigate climate change. The theorefioakibility of a solution is what separates a
problem from a calamity. Similarly, the theoretipalssibility of choice distinguishes risk from the
fickleness of fate. Risk, therefore, implies soregrée of free will and ability to act; if harm is
absolutely certain and inevitable, whatever we datterever we go, the risk evaporates. By
extension, risk regulation assumes the possilufigt least some degree of influence, with at least

some degree of predictability.

Of equal relevance is that risk does not have dlwhegative connotation; it is perceived against a
backdrop of opportunity. There are, first, the J#sad¢o be enjoyed if potential adverse effects do
not materialise, such as the joys of a brisk wallry weather, or the professed value added of a
more abundant and reliable food supply after swigho genetically modified cropé.Second,
responding to risk creates opportunity costs: wedo the option of exploiting the resources put
towards risk mitigation in an alternative wiyThere is broad scientific consensus that, follgan
business-as-usual scenario, global temperaturésdéed ris€” the likelihood of this not
happening is now considered so remote that evenatasceptics would think twice before making
the argument! However, the complete failure of the recent Copegeim negotiations to produce
anything approximating firm commitments to cut b&R2 emissions suggests that many third
country governments still doubt whether the besedftmitigation outweigh the required

investment at this point in time.

% M. Quaim and D. Zilberman, ‘Yield Effects of Genetically Modified Cropts in Developing Countries’ (2003)
299 Science 900.

¥ See, eg, C. Sunstein, Free Markets and Social Justice (OUP, 1997) 298-317.

40 ‘Top Scientists Affirm Consensus on Global Warming’ Environment News Service, 20 February 2010.

*L Cf. W. McKibbin and P. Wilcoxen, ‘Climate Change After Kyoto. A Blueprint for a Realistic Approach’
(2002) The Brookings Review 8.
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Finally, within this conceptual framework, any ques‘eliminate risk’, whether through regulation
or other means, becomes illusory. Not only doegespwillingly tolerate and even encourage a
certain amount of risk-taking, but any attemptub @ut risk altogether is doomed to failure, ak ris
responses themselves create countervailing #dBg.not going for a walk, | might put my health
and fitness levels at risk, whatever the weatheidéntly, risks differ in likelihood and magnitude,
but the altogether absence of risk remains a thieatémpossibility. All risk issues become risk

choices and risk trade-offs.

Our understanding of risk as future-oriented, irspr@nable and double-edged informs the agenda
and strategies of risk regulation. Risk regulatioes not aspire to eliminate risk but to substitute
acceptable for unacceptable risk. To accomplis$) tigk regulation carves up the amorphous
totality of risks we are exposed to into discret@nageable segments, and it engages with these
segments to the exclusion of oth&t#f not, the task of weighing risks against oppnoities, which
enables the determinations of acceptable/unacdepiak that drive risk regulatory decision-
making, would become unending and futile. Risk fatjon, therefore, is as much about risk

construction as it is about risk control.

The construction of risk within the regulatory pess requires considerable efforts in information
production, selection and collection, in order biathielineate the categories of risk that the
regulation recognises, and to weigh and ultimadelgrmine the acceptability of identified risks.
To this end, risk regulation deploys techniquemfadfrmation gathering, classification, risk
assessment, and maps out decision-making procethatdink assessments to control optibhs.
The atomisation of risk into an extensive but diserange of selected harms, caused by specific
forms of action or omission, fosters the individsalion of risk governance responsibility: it
enables the identification of causal agents theble the target audience of risk regulation, and
furthers the establishment of risk regulatory atities working with a circumscribed mandate and
interacting primarily with well-defined social grpsi (hazardous waste transporters; hedge fund
managers; dangerous dog owners; consumers; nfiatééies; etc). The communication tools
vary, ranging from commands to incentives to ethiased encouragements. Control options, in
turn, run the gamut from decisions to ‘wait and seguests for further data production and/or

2 3. Graham and J. Wiener, ‘Confronting Risk Tradeoffs’ in Graham and Wiener (eds), Risk vs. Risk
SHarvard University Press, 1995).

*N. 2 above, 673.

*N. 35 above.
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advanced assessment, to information disclosureresgents, monitoring provisions, standard-

setting and mandatory restrictions.

In the context of information production and praieg, it is important to contemplate the relation
between risk and uncertainty. Often, and partitylsince the ascent of the precautionary principle,
risk and uncertainty are treated as qualitativéfgikent, even juxtaposed notions. Risk, it is said
gualifies situations where sufficient informatioxists to make a probabilistic assessment of
likelihood and magnitude of harfi Uncertainty, in contrast, occurs where indicatiohbarm

exist, but there is insufficient data to conduggraper’ risk assessmefit This distinction may

serve as a rough and ready delineator of the m@cetrtain regulatory regimes, but it is essentiall
flawed. For one, it ignores that the informatioguieed to conduct a risk assessment does not exist
‘out there’, but is at least partially generatedhvi the very context of regulation. Secondly, as
defined above, the distinction is entirely subsamvio the mode of conceiving of risk assessment.
However, it is extremely valuable as a remindet tisk regulation involves the creation of

fictional certainty; unknown future events are #lated into known probabilities and thereby
become actionabl¥.The regulatory response, too, implies the acceptafa fictional or at the

very least unexamined certainty, namely that rodeshave a pre-determined impact on risk. Risk
regulation does, however, tend to recognise trglifnaof its belief system, and correspondingly
creates opportunities for the integration of neferimation, for review and adaptation within

regulation.

Before moving on the distinctive profile of EU ris&gulation, it should be acknowledged that this
rather bloodless portrayal of the key featuresédymhmics of risk regulation masks a reality riddled
by controversy. Longstanding disagreements oveqtiadity of the information on which risk
assessment and management should be based, oderidieg line between acceptable versus
unacceptable risks, and over the choice of regylatontrol techniques, have turned the field of
risk regulation into an ideological battlegroundsi® as apparent from the preceding discussion, is
a product of perception. Whose perception mattersjatters most, therefore becomes a crucial
issue for regulators to wrestle with. Countrieswativanced risk regulatory regimes tend heavily

to favour expert-based identifications and assests risk, giving rise to critiques that

> Commission Communication on the Precautionary Principle COM(2000)1 final; V. Heyvaert, ‘Facing the
Consequences of the Precautionary Principle in European Community Law’ (2006) European Law Review
185.

®cip. O’Malley, ‘Uncertain Subjects: Risk, Liberalism and Contract,’ (2001) 29:4 Economy and Society
460, 462,

*" Cf N. Luhmann, Risk: A Sociological Theory (Berlin: De Gruyter, 1993).
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alternative, ‘lay’ perceptions are overlooked te tetriment of regulatory quality and legitima€y.
The tensions caused by the construction and irtiegraf risk information into regulation run
deeper and wider, however, than the familiar iscéev public’ dilemma. Wider, because risks
never affect all segments of the population anchttaral world in the same way. The process of
risk identification is therefore simultaneously afeselection, involving controversial normative
judgement. Deeper, for even if roaring agreemeistes about what kind of information should
inform risk assessment and, consequently, managethendoes not preclude debates about how
this information should be generated, or aboutdigellator’s role in gathering, processing and

acting upon this informatioff.

The EU Risk Regulation Paradigm

The bulk of EU regulation, including effectivelyl af EU environmental and health regulation,
gualifies as risk regulation within the paramet®sout above. Yet when policy makers, academics
or reporters speak of ‘EU risk regulation’, theyiaky have something rather more specific in
mind. Within the EU, risk regulation has becomenmattely associated with market regulation, and
more precisely with regimes governing the produgt@mmmercialisation and subsequent use of
goods that either pose health and/or environmeisted of themselves (such as pesticides) or that
incorporate risky technology (e.g., goods contajmano-particles)’ In contrast, waste, air, water
and nature conservation regulation, although adytaisk-oriented, are more commonly labelled
‘environmental regulation.’” This divide is not casistone, and a typifying of, say, rules governing
waste disposal as risk regulation would not be dised as mistaken. But undeniably, when
discussing EU risk regulation, the examples thahggo mind will overwhelmingly come from the
domains of product and technology regulation.

The precise causes of the close association betiadetsk and market regulation are open to
debate, but we can readily discern some pertirsofs. The establishment of a common market
was a foundational EU mission, making market retgaieone of the first areas in which the EU got

8 M. Everson and E. Vos, ‘European Risk Governance in a Global Context’, in E. Vos (ed), European Risk
Governance. Its Science, its Inclusiveness and its Effectiveness (Connex Report Series Nr 6, 2008), 10-15;
S. Rayner, ‘Democracy in the Age of Assessment: Reflections on the Roles of Expertise and Democracy in
Public Sector Decision-Making’ (2003) 30 Science and Public Policy 163; J. Applegate, ‘A Beginning Not and
End In Itself: The Role of Risk Assessment in Environmental Decision-Making’ (1995) University of Cincinnati
Law Review 1643; S. Jasanoff, Designs on Nature: Science and Democracy in Europe and the United States
Sg’rinceton University Press, 2005).

See E.Fisher, Risk Regulation and Administrative Constitutionalism (Oxford: Hart Publishing, 2007).
%% A search on ‘risk regulation’ in the European Union’s ECLAS database overwhelmingly generates
references to writings on the regulation of genetically modified organisms, nanotechnology, and chemicals.
Cf n. 35 above, 44.
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to flex its regulatory muscle. As early as 196'¢, HU promulgated harmonised standards for the
classification, packaging and labelling of dangersubstance¥. This was a thoroughly market-
facilitating endeavour, but one that nonethelesshgeframe within which chemical risk discourses
would later unfold®? Trade conflicts over the compatibility of natiomek regulation with the
dictates of Articles 34 and 36 TFEU also supplieellbackdrop for the European Court of Justice’s
first musings on the nature of risk and its roledgulation’® Conflict is in many ways disruptive,
but it is grist to the mill of academic scholarshipade and marketing disputes, revolving around
goods ranging from beef to beer to slimming phiaye fuelled academic, regulatory and even civil
society’s interest in risk regulation in no smakasure’ We need only consider the avalanche of
studies on risk regulation in the wake of the tdokohin, beef hormones, shrimp/turtle, asbestos
and GMO trade disputes within the WTO to apprediat this is not a purely EU-internal

phenomenon, but is arguably even more pronouncit aternational lever

The argument here is that risk discourses are ghapthe EU context, by a number of factors: the
context of trade and economic competitiveness witvhich the EU’s understanding of risk
regulation (and of its role as a risk regulatorfumed; the agenda of EU risk regulation; and the
strategies adopted in order to achieve EU reguylajoals. Again, it is not claimed that each and
every single piece of EU risk regulation fully aod® with this particular discourse, agenda, and
approach. Many of the ‘high profile’ regulatory n@gs, including those governing GMOSs,
chemicals and pharmaceuticals, are, however, egsential representatives of the ‘EU version of
risk regulation’. Even, moreover, where it is fdty determinative, the dominant profile of EU
risk regulation exercises considerable influencéow risks are operationalised in EU regulation
generally.

*! Directive 67/548/EEC on the approximation of laws, regulations and administrative provisions of the
Member States relating to the classification, packaging and labelling of dangerous substances [1967] OJ Nr.
196/1.

%2 Cf. V.Heyvaert, Coping With Uncertainty. The Regulation of Chemicals in the European Union (PhD
dissertation, European University Institute, Florence, Italy, 1999)

*3 A. Alemanno, ‘EU Risk Regulation and Science: The Role of Experts in Decision-Making and Judicial
Review’ in E. Vos, n. 47 above, 38-39.

% Case C-180/96, UK v Commission [1999] ECR 1-2265; Case 178/84, Comission v Germany [1987] ECR
1227; Joined cases T-74/00, T-76/00, T-83/00, T-84/00, T-85/00, T-132/00, T-137/00 and T-141/00,
Artegodan v Commission [2002] ECR 11-4945.

*>To name but a few, G. Shaffer and M. Pollack, When Cooperation Fails. The International Law and Politics
of Genetically Modified Food (OUP, 2009); A. Lang and R. Cooney, ‘Taking Uncertainty Seriously: Adaptive
Governance, Alien Invasive Species and the WTO' (2007) 18:3 European Journal of International Law 523;
J. Scott, ‘The European Regulation of GMOs and the WTQO’ (2003) Columbia Journal of European Law 213.;
I. Cheyne, ‘Risk and Precaution in World Trade Organization Law’ (2006) 40:5 Journal of World Trade 837,
and ‘The Precautionary Principle in EC and WTO Law: Searching for a Common Understanding’ 2006, 8:4
Environmental Law Review 257; M.-C. Cordonnier Segger and M. Gehring, ‘The WTO and Precaution:
Sustainable Development Implications of the WTO Asbestos Dispute’ (2003) 15:3 Journal of Environmental
Law 289; J. Brunnee and E. Hey (eds), ‘Symposium: The United States Import Prohibition of Certain Shrimp
and Shrimp Products Case’ (1998) 9 Yearbook of International Environmental Law 3.
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What, then, are the key features of the EU versfarsk regulation (hereafter: ‘EU risk
regulation’)? A first point of note is that EU rdgtion is intensely engaged in the aforementioned
practice of carving risk up into discrete, manad¢eakgments. The concept of risk in EU risk
regulation is, as a result, narrowly construedaAasle, risks are understood as the physical negati
side-effects of entrepreneurship. This approatélisgly exemplified in GMO regulation, which
interprets risk as the likelihood of adverse heattenvironmental effects, and staunchly abstains
from engaging with broader debates on, for instatimeelikely cultural impact of GMO farming,

the consequences of a permissive or restrictive Gidi2y on the global political economy, or the
morality of genetic engineerir§.For the purposes of EU regulation, risk is incivaiele outside

the European economic context. Differently puk becomes the concern of EU regulation as a
consequence of there being economic activity withoas-boundary impact. This is most apparent
in the case of EU product regulation, which laysiddealth, safety and environmental standards in
a context of intra-EU trade facilitation. It alssonates in EU environmental poligyhich governs
the environmentally adverse consequences of ecanamai industrial activityf they are potentially
transboundary, and differences in domestic environmental risk regatatould upsethe level

playing field for competition’

A connected point relates to the concept of foreggoportunities in EU risk regulation. These, too,
are the subject of a distinctly economic intergretg referring to both the costs of bearing higher
regulatory burdens, and foregone economic growtle. dcceptability of risk, therefore, is not only
a function of the likelihood and magnitude of naryinterpreted adverse effects, but is co-

determined by economic considerations.

The confined discursive space goes some way tovexiulaining the EU’s behaviour as a risk
regulator, as well as its choice of regulatory reghes. It would be a serious stretch to portray th
EU as an expansive, confident risk manager, seouhe knowledge that its perception and values
accord with those of the European public, and hapmyt any Gordian knots on the way. The
requirement of an inter-State economic contexttesea perennial need for justification of EU risk
control strategies. This is compounded by the egien built into EU lawjnter alia by way of the
subsidiarity principle, that EU risk regulation b qualitatively superior and more effective than

* See Regulation (EC) No 1829/2003 on genetically modified food and feed [2003] OJL 268/1; Directive
2001/18/EC on the deliberate release into the environment of genetically modified organisms and repealing
Council Directive 90/220/EEC [2001] OJL 106/1;.

" M. Lee, EU Environmental Law: Challenges, Change and Decision-Making (Oxford: Hart Publishing, 2005);
J. Jans and H. Vedder, European Environmental Law (Europa Law Publishing, 2008).
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what the national level can off& The agenda of EU risk regulation is, thereforeyr@®ccupied
with the task of justifying decision-making, assitwith substituting acceptable for unacceptable
risk.

The narrowness of EU risks, the necessary intee @@onomic context, and the pronounced need
for self-justification crystallise into a distinEU risk regulation pathology, characterised, firstly

a rigorously itemised approach to risk managemieNbt only does EU regulation painstakingly
circumscribe the remit of risk through a strictds@mn physical and monetisable adverse impacts, it
also reviews identified risks substance-by-sub&tatechnological application-by-application,
product-by-product, installation-by-installatiomdaproject-by-project. The REACH Regulation,

for instance, sets up an institutional framewor# procedures for substance evaluation that zero in
on the risk particularities of singular chemicdlst are not equipped to generate or even fully
integrate information on synergistic effects causgexposure to chemical compouri@gvithin

EU risk regulation, itemisation fosters the repreggon of risk as containable and therefore non-
threatening to aspirations of economic growth thtofree enterpris&. Moreover, itemisation
facilitates the involvement of regulatory addresseeboth the risk characterisation and
management process. Indeed, under the auspices w$lEregulation, processes of risk
identification and, increasingly, assessment, mamagmt and even communication are
characterised by an advanced degree of privatis&tiBesides alleviating the public financial
burden of risk regulation — a key considerationg@egulator as cash-strapped as the EU --
privatisation fulfils vital legitimising functionsowards the regulatory addressees, who are co-opted
within the regulatory process and regain some degfself-determination, albeit within tightly

drawn parameters, over risk control.

The pressing demand for justification makes thedebjply beholden to the fiction of certainty in
risk decision-making. Regulatory outcomes must apps the necessary consequences of decision-
making, taken in accordance with the dictates aidggovernance. The ‘necessity need’ explains

8 D. Chalmers, ‘Gauging the Cumbersomeness of EU Law’ Current Legal Problems (2010, forthcoming).
% On the link between oversight, accountability and risk regulation, see n. 3 above, 96.

60 Regulation (EC) No 1907/2006 concerning the Registration, Evaluation, Authorisation and Restriction of
Chemicals (REACH), establishing a European Chemicals Agency, amending Directive 1999/45/EC and
repealing Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as
Council Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and
2000/21/EC [2006] OJL 396/1.

8L Cf. n. 2 above, 673; Morgan et al, n. 32 above, 273-274.

%2/, Heyvaert, ‘Regulating Chemical Risk: REACH in a Global Governance Perspective’ in J. Eriksson, M.
Gilek and C. Ruden, Regulating Chemical Risk: Multidisciplinary Perspectives on European and Global
Challenges (Springer, 2010 forthcoming); and E. Fisher, ‘The 'Perfect Storm' of REACH: Charting Regulatory
Controversy in the Age of Information, Sustainable Development, and Globalization’ (2008) 9:2 Journal of
Risk Research 541, 548.
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the enormous effort EU regulation expends on tigamsation and normalisation of information-
gathering. Inevitably, risk assessments are basqutealictions derived from models, statistics, in
vitro test results and short-term observation,Hutregulation seeks to boost the credibility of
inputs by insisting on their production, in prodigs amounts, through rigorously standardised and
independently verified process@Moreover, EU legislation, case-law and policy doemts are
studded with repeated assurances that, even ia af@aonounced uncertainty, risk decision-
making must and will happen on the basis of thet'bgailable informatior’* Adherence to good
governance is secured through the formal incorpmratf governance standards, such as openness
and participation, into risk regulatory regimesu$hEU risk decision-making procedures divert
attention away from bodies, particularly the Consiug, as discretionary decision-makers and
present regulatory measures as the logical comelusiinformation-gathering and assessment
processes conducted outside the decision-makensepuand, hence, free from any attempts at
tampering or manipulation. The wedge between thgest of risk assessment and risk management,
as well as the artificiality of this particular die, are familiar features of EU risk regulation.
However artificial, the separation performs a vitaiction in amplifying the effect of necessity of
regulatory outcomes, and allowing the Commissiodesssion-maker to project the image of a
dispassionate, neutral arbiter of exogenously geeérinformation, rather than a discretionary,
unconstrained regulatory for€&The quest for apparent neutrality might also goneavay towards
explaining the EU’s well-documented tendency t@gaduralise’ over time the interpretation of

decision-making principles, such as the proporiignprinciple and the precautionary princigfe.

To recap, the EU’s understanding of risk as a iegguy trigger is narrow, highly
compartmentalised, and perceived against a baclafrioper-State economic activity. EU risk
regulation aims both to reconcile its understandihigealth, environmental and economic
objectives within decision-making on acceptablg,rad to legitimise said decision-making. The
pursuit of these objectives dictates reliance oegalatory methodology that is geared towards the
creation of actionable ‘facts’, that maintainsr@csfunctional and institutional separation betwee
fact-finding and decision-making, and that displaysghly formalised approach to good

governance.

8 Cf C. Hood and H. Rothstein, ‘Risk Regulation under Pressure: Problem Solving or Blame Shifting?’
(()2001) 33:1 Administration and Society 21, at 40.

* Commission Communication on the Precautionary Principle, n. 45 above; Case C-236/01, Monsanto
Agricoltura Italia SpA v Council [2003] ECR 1-8105; Heyvaert, n. 45 above, 201.

® T Porter, Trust in Numbers: the Pursuit of Objectivity in Science and Public Life (Princeton, 1995).

% J. Corkin. ‘Science, Legitimacy and the Law : Regulating Risk Regulation Judiciously in the European
Community’ (2008) 33:3 European Law Review 359; Heyvaert, n. 45 above, 196; V. Heyvaert, ‘Trade and
the Environment: Proportionality Substituted?’, (2001) 13:3 Journal of Environmental Law 392; Case C-
473/98 Chemikalieninspektionen v Toolex Alpha AB [2000] ECR 1-5681; Case C-309/02 Radlberger [2004]
ECR I-11763; Case C-320/03, Commission v Austria [2005] ECR 1-9871.
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The Climate Risk Paradigm

Compared to the wealth of studies dissecting aitig@ing every conceivable aspect of EU risk
regulation, climate change as a regulatory praogestill under-theorised. This is hardly surprising
taking into account its relative youth, and theremamus complexity of climate change as a political,
economic, social, environmental, scientific andwnal challenge for regulation to come to terms
with. The following paragraphs make an admittedliminary contribution to the articulation of
an EU paradigm of climate change risk regulatioraftoid the cumbersomeness of the term,
ensuing references are to the ‘climate risk paragigAs with the review of EU risk regulation, the
approach is analytical: the aim is to trace thea@ars of the climate risk paradigm as it emerges
from EU legislation, policy statements and reguhainstruments; not to prescribe the ideal
ingredients for a climate change strategy. Theyarsakerves a twofold ambition: it lays a
foundation for further study and critique; and ¢esaa fuller picture against which to gauge
concerns over risk-based approaches to climategeh@gulation.

One of the most eye-catching features of the cdrafegdimate risk as it matures in the EU is that,
for all the uncertainty that surrounds the sciemfcelimate change, the EU accepts and promotes
the reality of man-made global warming as a pdalltfact’” The overall target of a maximum 2° C
rise, and the determination of maximum emissioeleeutting back 8, 20 or 30 per cent
respectively from 1990 emissions levels, were fdngea political process culminating in the
ratification of the Kyoto Protocol and the adoptitie 2002 and 2009 Council Decisidfisiot in a
regulatory process orchestrated by the Europeam@ssion, a European Agency, Member States
Committees, regulatory addressees and public avnat@rinterest groups. Although European
economic competitiveness is undeniably a cruciebfain the EU discourse on climate change, as
it is in EU risk regulation, it is explicitly recogsed not to be the only benchmark against whieh th
EU climate change strategy should take shape.ddstand in accordance with the heavily EU-
sponsored UNFCCC and Kyoto Protocol, there is aan@rknowledgement of climate change as a

global threat, of the EU’s role in contributingttee threat and of its commensurate responsibility

® See, e.g., Commission Communication on Winning the Battle Against Global Climate Change COM(2005)
35 final.

®Council Decision 2002/358/EC of 25 April 2002 concerning the approval, on behalf of the European
Community, of the Kyoto Protocol to the United Nations Framework Convention on Climate Change and the
joint fulfilment of commitments thereunder [2002] OJL 130/1; European Parliament and Council Decision
406/2009/EC of 23 April 2009 on the effort of Member States to reduce their greenhouse gas emissions to
meet the Community’s greenhouse gas emission reduction commitments up to 2020 [2009] OJL 140/136.
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vis-a-vis third countries in mitigating and furtivey adaptation to climate chanffen this context,
we should furthermore bear in mind that the EUdtaked its reputation as a global political leader
in no small amount on its ability to promote climahange mitigation and adaptation on the
international agend®.Thus, it has politically invested in the realititbe climate change risk to an

extent that does not characterise other EU risicigsl’*

The EU’s political investment in the reality of gl warming, together with the expectation that
climate change will wreak most havoc in those nagithat historically contributed least to global
warming, affect both the understanding of risk ahdpportunity within the European discourse.
Consider, first, the shifting nature of ‘risk-tagirin the climate change debate. Whereas, before,
‘risk taking’ was routinely associated with an aetengagement with the new (such as the
commercialisation of a new technology or the esghbient of a new industrial facility, which
activity must be assessed, controlled and, if reszgscurtailedy the European climate risk
paradigm increasingly links risk toaction.” In other areas of health and environmental risk
regulation, business-as-usual tends to functicenratatively stable benchmark, referring to a $et o
practices and techniques that are usually suséeptibncremental tweaking and upgrading, but
that are rarely, if ever, in need of a completerbaal. In the climate risk paradigm, the relatiapsh
between stability and change is inverted, with bess-as-usual becoming the path that leads to
epic, unpredictable and possibly catastrophic chang

Secondly, the concept of risk in climate changeldem®me singularly and exceptionally divorced
from the positive connotations of risk-taking;gtdonsidered morally suspect even to contemplate
foregone opportunities in the wake of climate cleanmtigation’* At most, EU policy documents

will concede that rising temperatures might haveesdliscrete beneficial impacts, such as a decline

in cold-related deaths during winter, but theserarely quantified, in marked contrast to predicted

% Commission White Paper -_Adapting to climate change: Towards a European framework for action
COM(2009)147 final, 1 April 2009.

0 The opening lines of '20 20 by 2020’ are: ‘2007 marked a turning point for the European Union's climate
and energy policy. Europe showed itself ready to give global leadership: to tackle climate change, to face up
to the challenge of secure, sustainable and competitive energy, and to make the European economy a
model for sustainable development in the 21st century.” N. 30 above.

™ See M. Scheurs and Y. Thibergien, ‘Multi-Level Reinforcement: Explaining European Union Leadership in
Climate Change Mitigation’ (2007) 7:4 Global Environmental Politics 19; F. Yamin, ‘The Role of the EU in
Climate Negotiations’ in J. Gupta and M. Grubb (eds), Climate Change and European Leadership: A
Sustainable Role for Europe? (Kluwer Academic Publishing, 2000).

2 cf O'Malley on the ‘enterprising subject’, n. 46 above, 465; and R. Brockhaus, ‘Risk-Taking Propensity of
Entrepreneurs’ (1980) 23 Academy of Management Journal 509.

& European Environment Agency, Climate Change: The Cost of Inaction and the Cost of Adaptation (EEA
Technical Report Nr. 13/2007).

" Cf Ellen Goodman'’s article in the Boston Globe of 9 February 2007, comparing climate change deniers
with Holocaust deniers. E. Goodman, ‘No Change in Political Climate’ The Boston Globe, 9 February 2007.
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negative impact§ Nor is it suggested that any such localised pasithpacts should affect
determinations on the need for mitigation. The vesling message emanating from the EU’s
climate change policy is that global warming isusmambiguous social bad, and that no amount of
accidental positive side-effects could ever tié gtales in favour of regulatory relaxation, lena!
inaction. When 20 20 by 2020’ talks of the climateange opportunity, it refers to the scope for
economic growth and competitiveness in the wakdigfate change mitigation and adaptation
measures, and most decidedly not to what Europelsta gain in the absence of climate change

control/®

A further point on risk conceptualisation is thag tlimate change discourse is certainly undergoing
a degree of compartmentalisation, as law and potiakers seek to divide the amorphous and
intellectually overwhelming prospect of global wamgninto discrete economic, health,
environmental, social and security threats. HoweWés process has not yet reached the maturity
or thoroughness of compartmentalisation in EU risjulation’’ More importantly, the nature of
climate change risks severely hampers a traditiooia function of compartmentalisation, which is
to make problems manageable and attributable. Evezhone in on the risk caused by rising
temperatures to the survival of a single speciegsate change remains a risk caused by a near-
endless range of diffuse sources of GHG emissimaqgpening as a consequence of how we, and
more specifically industrialised societies, havgamised our lives, rather than as a result of a
particular technology, product or service that Wwese to embrac€.Hence, unless we resign
ourselves to an adaptation-only strategy, lowetivggthreat of extinction for, say, the red columbus
monkey cannot be accomplished through a discretsuone mandating and organising the
conservation of red columbus monkeys, but mustthesged through an arsenal of instruments
governing areas as diverse as car manufacturinggoicanarkets, fuel subsidies, CCS investment,

nuclear energy, congestion charging, and wastes#p

The impossibility of a discrete regulatory respottselimate change also invites some preliminary
considerations on the nature of uncertainty inEbleclimate risk paradigm. Under the EU risk
regulation paradigm, uncertainty predominantlyteddo the seriousness of adverse impacts. A
pivotal function of the regulatory process is tnlate such ‘impact uncertainty’ into a fictional
but actionable form of certainty through highlyrfaalised processes of information gathering and

risk assessment. We recall the effort expendethetransformation of discretionary decisions into

> See Commission Communication on Winning the Battle Against Climate Change COM(2005)35 final, 9
Feb 2005, Annex.

"® N. 30 above.

" See the EU’s climate and energy package at: http:/ec.europa.eu/environment/climat/climate_action.htm.
" Cf G. Prins and S. Rayner, ‘Time to Ditch Kyoto’ (2007) 449 Nature 974; Bulkeley, n. 32 above, 432.
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necessary outcomes of thoroughly documented ardlyrigrganised procedures. In contrast, far

less effort goes into legitimising the effectivemes risk control techniques; this is generallyeiak

for granted’? Differently put, the legitimacy-enhancing featubeslt into EU risk regulation
overwhelmingly aim to buttress EU decisions on Wwbeetind to what extent to intervene; not to
justify the choice of risk control instrumenper se. Climate change regulation is set to confront
uncertainty in a markedly different way. From gukatory perspective, the burning question is not
whether global warming presents an unacceptalkend, hence, whether the EU is justified in
adopting risk reduction measures. The answer to thaise issues is a matter of political ‘fact’, the
EU and the Member States have firmly pinned theliours to the mast. Rather, the questionmois

to curb this acknowledged unacceptable risk, whektail of assessment techniques, standards,
restrictions, and incentives to rely 8hWhereas EU risk regulation faces its toughestitagcy

battles when grappling with impact uncertaintyinaie change regulation is likely to confront its
greatest challenges when respondingotarol uncertainty. Indeed, whether the EU’s climate
change regulation will be successful is effectiveanswerable at present; such is the diversity and
complexity of the EU’s climate change mitigatiordaadaptation package. Moreover, the EU’s
regulatory programme might become an exercisetilityuf other industrial and industrialising
countries such as the USA, China and India refugaildo curb their GHG emissions.

Legitimation debates, therefore, will more likegvolve around the effectiveness than the necessity

of risk control measures.

The climate change regulatory agenda could in géberms be described as the substitution of

acceptable for unacceptable risk, thus matchingahask regulation. However, under the surface

P EU regulatory regimes display a surprisingly high degree of stability in their choice of risk control
techniques, particularly considering the EU’s reputation as an engine of perpetual regulatory reinvention.
Effectiveness deficits are typically explained as deficiencies in the reach or speed of regulatory decision-
making, or as failures in implementation and enforcement. Hence, they are remedied by tightening up
standards, streamlining and centralising decision-making and implementation, and stepping up the policing
of enforcement, rather than by rethinking incumbent approaches to risk control. The point has been made
previously that, for all its claims to innovation, the risk control strategies laid down in REACH regime show a
high degree of continuity with those of the preceding regulatory framework. See V. Heyvaert, ‘Guidance
Without Constraint: Assessing the Impact of the Precautionary Principle on the European Community’s
Chemicals Policy’ (2006) 6 Yearbook of European Environmental Law 27, 52. The more recent reforms of
the EU pesticide control regime betray a similar degree of strategic and instrumental continuity. On the
judicial front, the Greenpeace case offers an interesting illustration of the European Court’s effectiveness
assumptions regarding EU risk regulation. The Court denied that it might be appropriate for a Member State
to halt an EU decision-making process once it had been set in motion, reasoning that the EU regime was
fully equipped to cope with risks, including risks that came to light after the process had started. The fact that
the regulatory regime in question was contained in the 1990 Directive on Deliberate Release of GMOs,
which had failed to deliver acceptable GMO authorisation outcomes and had been effectively defunct for
several years by the time of the ECJ’s ruling in the Greenpeace case, underscores the extent to which the
ECJ’s belief in risk regulatory effectiveness is a matter of principle rather than experience. Case C-6/99,
Association Greenpeace France v Ministere de I'’Agriculture et de la Peche [2000] ECR 1-1651.

8 cf Bulkeley, n. 32 above, 431 (regarding the climate change on the Australian political and regulatory
agenda).
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of this broad common denominator, we find a nundbénteresting and challenging idiosyncrasies.
In policy terms, the aspired-for substitution of@gtable risk is driven by not one, but two didtinc
yet interdependent strategies: a mitigation anddaptation strategif.Moreover, recalling the
inverted relationship between stability and chanige objective of the climate change regulatory
agenda is as much about directing as it is abautadng change. Hence, the substitution process
between acceptable and unacceptable risks happengh a combination of preventative and
remedial risk control measures. Risk control cansotely be achieved through ‘better’
management of existing practices, but must beraptished through the introduction of new
practices and technologies, which in turn will ¢yég the adoption of new technological risk control
strategie$? The EU’s mandate as a risk regulator for climéi@nge therefore covers both its
contribution to global warming abatement, andigk regulation of climate change abatement and
adaptation strategies. This results in the fornmadiba dual agenda the objectives of which may not

always be synchronised, and at times even at odds.

The distinct characteristics of climate changesiakd the composite nature of the regulatory
agenda pose unique challenges to the developmant BU regulatory strategy for climate change.
As in EU risk regulation, information gatheringpivotal, but the range of data is much more
diverse, and the sources much more dispersediniplees, inter alia, that climate change
regulatory frameworks cannot be self-sufficientriaeting their information needs to the extent
that, for instance, pharmaceuticals regulation babhinge on much more fluid and diverse
configurations of inputs. In terms of standardiagttthe EU must seek to achieve its regulatory
ambitions not through single, designated setsletriout through intricate combinations of
measures that either amend existing frameworkseate new ones, and that tend to be either much
blunter or considerably more subtle than the apgpresithat characterise traditional EU risk
regulation. Indeed, the political commitment tordite change rendered possible the adoption of
strict, across-the-board and ambitious CO2 emisgduaction targets, representing a degree of EU
regulatory aggression than would be hard to ref@dicaother areas. On the other hand, we recall
that climate change regulation is not only abouticling but also about mandating and directing
change. This calls for the design of dirigistic aeachnology-forcing measures, which, in the
context of climate change, are developed underitond of severe control uncertainty. Hence, the
EU must resort to instruments that facilitate rathan constrain, that seek to optimise the

conditions for change in line with he pre-set raguily targets but are flexible enough not to

8 Commission Communication on Limiting Global Climate Change to 2 degrees celsius — the Way Ahead for
2020 and Beyond COM(2007)2 final, 10 January 2007; and Commission White Paper on White Paper on
Adapting to Climate Change: Towards a European Framework for Action COM(2009)147 final, 1 April 2009.
8 Cf D. Farber, ‘Confronting Uncertainty under NEPA'’ (2009) 8:3 Issues in Legal Scholarship. Balancing the
Risks: Managing Technology and Dangerous Climate Change 1.
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mandate change, so that it remains possible for IMerStates and private parties to respond to
updated information which might point in a diffetéechnological or organisational direction. The
needs for flexibility, openness to adaptation, taahnological insurability far exceed those of othe
risk regulatory regimes. Hence, the instrumentasipzony that typifies the EU risk regulation
paradigm, where individualised safety objectivesarsued through a single or narrow set of
control techniques (eg, pharmaceutical safety tjinqaroduct authorisation; chemical substance
safety through registration, evaluation and usbaigation) is lost within the realm of climatekris
regulation, which must summon a dazzling varietyegfulatory instruments and control techniques

to pursue its stated objectives of climate changgation and adaptation.

Future Development: Colonisation, Co-existence, or Cross-regime

L earning

The foregoing discussion reveals that, althougdk®ris a pivotal axis around which risk regulation,
EU risk regulation, and climate change regulatevotve, each domain constructs and responds to
its own conceptualisation of regulatory risk — &aath carries its own distinct agenda and
strategies. To recap, the risk regulation paradaygets the substitution of acceptable for
unacceptable risk, is rooted in a belief in caasain that regulatory responses can affect leviels o
risk, and pursues its agenda through the individatbn of risk into discrete, manageable threéts o
future harm. The compartmentalisation of risk iateet of discrete management projects is
particularly pronounced within the EU risk regutettiparadigm. The latter is also typified by an
overriding need to justify and legitimise regulagtdecisions to intervene, which fosters the
adoption of scientific data-intensive and heavilgqeduralised regulatory frameworks. The EU
climate risk paradigm, finally, is buoyed by a dagof political commitment to risk control that is
lacking from other areas of EU risk regulation, the highly complex and global nature of climate
change causation challenges the function of riskpartmentalisation, and imbues regulatory
responses with an unprecedented degree of comtcefrtainty. If we are to understand the way that
EU regulation will develop as a response to clinthi@nge it is accordingly essential to appreciate
how these three different paradigms — or agendasphay roles - and will interact - within the
broad thrust of EU regulation. Much, here will deg®n the ways in which the three approaches
come to resolution — and, notably, whether thalebe colonisation, co-existence, or cross-regime

learning.

A. Colonisation
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In light of the differences observed between tBk regulation, the EU risk regulation, and the
climate risk paradigm, concerns about the appragress of processing climate change challenges
through a risk-based model do appear to hgwenaa facie validity. If EU climate change

regulation is erected from the same building bldbled support the EU risk regulatory framework,
the resulting regime will most likely fail to dedv effective instruments for climate change
governance in accordance with the EU’s aspiration®0 20 by 2020’. The pursuit of an itemised
approach to climate risk control, where diversetigbuting factors to global warming are
individualised and assessed in isolation from terall context of mitigation and adaptation
strategies, could result in the adoption of diggil at times counter-productive, risk control
measures adopted at an excruciatingly slow speleidhwould render the regime wholly incapable
of delivering substantial emission cuts within grejected time scales. Moreover, the EU approach
to risk assessment and risk management, whiclgidyhiormalised, functionally and institutionally
sequential, which heavily privileges scientific@nce of discrete health and environmental risks
as the foundation and justification for decisionking, and acknowledges alternative sources of
information to the extent that they voice socio+emmic concerns relevant to the EU, does not
respond to either the global nature of the clinchignge risk or the global political aspirationg tha
co-determine the EU’s climate change policy. Finallhile the EU risk regulation paradigm does
provide opportunities for learning, review and adépn, adaptation processes are generally
contained within individual regulatory frameworksdaare carried out at the micro-level, resulting
in tweaking rather than systemic change. The cknohinge regime, which contends with
exponentially higher levels of control uncertaintguld be ill-served by a regulatory framework
that only accommodates incremental chafige.

These are but three examples of potential reginséitsyifurther reflection would undoubtedly
generate more. Although incomplete, they clearipntpat deficiencies resulting from a wholesale
colonisation of climate change by EU risk regulatiand exhort EU law and policy-makers to
develop self-awareness about their distinct conaemif climate risks in the design of regulatory
responses, even if it means veering off the trieditasted path of EU risk regulation. As EU
climate change regulation is presently in a rapgb@sion phase, the message is urgent, all the
more so since some of the recently adopted pigdebl @limate change legislation do show

worrying signs of colonisation. The 2009 Directime the Geological Storage of Carbon Dioxide

8 cf. D. Kysar, ‘Climate Change, Cultural Transformation and Comprehensive Rationality’ (2004) 31 Boston
College Environmental Affairs Law Review 555.
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(CCS Directivef* for example, approaches the environmental riskegdy CCS technology in a
notably insular manner, highly reminiscent of tlenpartmentalisation of, say, the risks of
contemporary farming into, among others, waterytimh risks, pesticide risks, and GMO risks.
Although the preamble asserts that CCS technolslgyuld not serve as an incentive to increase the
share of fossil fuel power plants’, nor ‘lead teeduction of efforts to support energy saving
policies, renewable energies and other safe artdisable low carbon technologies’, the

Directive’s objectives are narrowly constructed &alis on ensuring that novel CCS technology is
deployed in an environmentally safe way. The Divecaddresses the risk of carbon leakage, but
understands ‘leakage’ only as the involuntary escdpCO2 from a storage complex; not as the
resurgence of fossil fuel industries, whether m BU or outside of it, in the wake of the
commercialisation of CCS technolo@yAnd even though the acceptability of the environtake

risks posed by CCS technology will at least pagdpend on the success of alternative mitigation
approaches, the Directive’s rather anaemic-lookiagework for the risk assessment of storage

sites does not offer any entry-points for contelkinf@rmation to be introduced.

A final point to consider its that, in additionttze risks of colonisation for climate change
regulation itself, a failure to develop a suitatdgulatory regime for climate change mitigation and
adaptation could undermine the (already contest#egtiveness of existing EU risk regulation. For
instance, rules on the planting of genetically rfiedicrops and on co-existence are developed on
the assumption of these crops maturing under velgtstable ecological conditions that are
knowable and analysed when applications for authtidn are made. Climatological change could
rapidly and drastically effect the ecosystem amaate in which GMO crops grow, and hence
obliterate the value of conducted risk assessniénts.

B. Co-existence

Climate change regulation is not necessarily dootodiead the barren path of colonisation. In a
more positive scenario, the burgeoning body of aterchange regulation will increasingly
articulate its own risk discourse, set its ageada, develop methodological tools commensurate
with the nature of the risks it seeks to goverrcd®e developments in climate change governance,
characterised by the establishment of a growingeant political and bureaucratic bodies with

specific responsibilities for climate change atlagonal and European level, to the exclusion of a

8 [2009] OJ L140/14.

% Cf M. Babiker, ‘Climate Policy, Market Structure and Carbon Leakage’ (2005) 65:2 Journal of International
Economics 421.

8 M. Zinn, ‘adapting to Climate Change in a Warmer World’ (2007) ELQ 61, 64.
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general environmental or health mandate, mightadigtéacilitate the emancipation of the climate
risk paradigm and the development aliageneris regulatory regimé&’ Such regime would

probably be less attuned to, for example, the ipetade versus environment’ preoccupations of
EU risk regulation, but might in contrast devotereneegulatory resources to the management of
control uncertainty® It might explore options for flexibility and adapion between rather than
within regulatory frameworks, and develop decismaking procedures that are better equipped to
integrate and respond to the broader range ofigadlienvironmental, economic and social interests
that collide within the field of climate change. i@g back to the carbon capture and storage
example, under a full-fledged climate risk paradidp@ 2009 Directive would engage not only with
the risks of CCS technology having environmenthlymful effects, but also with those of C&S

a technological response failing to contribute sufficiently to the desiredgtee of global climate
change mitigation and adaptation. The Directive iaeed to develop new tools to construct and
evaluate the risks caused by control uncertaintiimithe regulatory framework, and introduce
decision-making criteria and procedural guaranteeptimise the legitimacy of control risk
evaluation. It would need to incorporate responselranisms enabling it to act upon fluctuating
control risks. It is a daunting list of desiderdiat it equally represents a fantastic new chakeiog

the field of risk regulation studies to re-invetself and broaden its field of exploration.

The development of two regulatory regimes operagingrm’s length is, in my opinion, preferable
to the scenario where climate change is shoehomedhe dominant format of EU risk regulation,
but that does not make it an ideal solution. Histdtests that in ‘separate but equal’ relations t
equality is rarely found. EU risk regulation coslill overshadow climate change regulation. Or,
conversely, the ascendance of a climate risk pgmadnight eclipse and ultimately marginalise the
discourse and agenda of EU risk regulation. Thigtsa purely hypothetical concern: as many
environmental researchers and scholars acrosgliies will attest, when it comes to securing
funding or reaching a broad audience, climate caamgretty much the only game in tofrwith
political, regulatory, scholarly and media attentmronouncedly channelled towards climate
change, it does not exactly take a leap of the inadign to see the field of EU risk regulation as
potentially exposed to a long dry spell. From thesspective, the boomtown nature of climate

change institution-building in the past five yeassumes a rather more ominous character.

C. Cross-Regime Learning

87 ‘Hedegaard Becomes New EU Climate Commissioner’ ENDS Europe Daily, 29 November 2009

8 J. Lefevere, ‘A Climate of Change: An Analysis of Progress in EU and International Climate Change
Policy’ in J. Scott (ed), Environmental Protection. European Law and Governance (OUP, 2007) 171, 183.

% See, in this context, Tony Giddens’ related argument that climate change is too important to be treated as
an environmental issue; T. Giddens, The Politics of Climate Change (Polity Press, 2009).
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Even if the EU risk regulation paradigm and thenelie risk paradigm manage to co-exist
peacefully, we can envisage a superior outcoma.third and unabashedly optimistic scenario, the
two regulatory regimes corresponding to, respelstitee EU risk regulation and the climate risk
paradigm would indeed run along separate tracksatorarious points their paths would intersect,
creating opportunities for comparison and exchat@mtheir respective benefit as they set off again
on their individual journeys. In this third scemarihe EU and climate risk regulation paradigm
would not only evolve on the basis of internallyngeated experience, but also through cross-

regime learning.

The imagery of autonomous but kindred spirits nmggét cross-roads and departing again, each
with different destinations but both enriched by tontact, may seem leagues removed from the
nuts and bolts of regulation. Moreover, until thienate risk paradigm acquires a stable enough
identity to function as the reference frame foraniculation of an autonomous regulatory regime,
separate from yet co-existing with the EU risk dagury regime, the identification of specific
opportunities for cross-regime learning must ofessdy remain speculative. However, the
preceding analysis does offer a solid enough fouma#o enable speculation in a reasoned rather
than random manner. At a basic level, awarenedsgfefent risk discourses, and their impact on
the agenda and strategies of regulation, could feptirer investigation into health and
environmental risk control challenges that are lansnsufficiently articulated or lumped together
under the broad heading of EU risk regulation. @ma that might considerably benefit from such
exercise is biodiversity protection, which hassk profile that is quite distinct from that of
technological and product risks, but is characterisy regulatory strategies in the typical EU risk
regulation mould, displaying a high degree of cortipantalisation, dependence on scientific
evidence, and itemised decision-making. They ae @abtoriously ineffective at curbing
biodiversity loss® Further investigation of whether and the extenwhich biodiversity risks
behave like EU health and environmental risks lter@atively like climate risks, or whether they
constitute a third and separate category, coutdussite the development of a more suitable, and

potentially more effective, approach to biodiverseggulation.

The EU risk regulation and climate risk paradigmldalso function as valuable counterpoints in
the analysis of regime weaknesses. If subservienseientific rationality is a notorious weak spot

of EU risk regulation, then the Achilles heel ahthte change regulation may well be its

% See A. Ross, ‘Modern Interpretations of Sustainable Development’ (2009) 36:1 Journal of Law and Society
32, 44.
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dependence on the Member States’ continued paohtidlengness to subscribe to the EU’s
ambitious mitigation and adaptation strategy infde® of overwhelming control uncertainty.
Hence, whereas commentators have called for alrgcfging of EU risk regulation in order to
balance its in-built tendencies towards formal@atcompartmentalisation and rationalisation, the
survival of the climate change regulatory packagghiton the contrary hinge on the extent to
which it can develop an autonomous raison d’etrth ome degree of independence from the
political context in which the climate risk paradigook shapé® In considering de- or re-
politicising strategies, the experiences gaineceutite two respective regimes could offer

invaluable input.

Climate change control as an EU regulatory pragestill in its infancy. As it matures, further
opportunities for cross-regime learning are sureni@rge. For instance, the fictions of certainty an
necessity, already fragile within the EU risk redidn paradigm, are bound to shatter against the
overwhelming uncertainties of climate change cdnttas hardly possible to imagine that, in this
area, the EU would be able to make any strongéenslthan it is doing the best it can, learningtas i
goes along, adapting in response to new experamte&orrecting earlier mistakes. Moreover, the
presence of an overall, quantified target agairsththe EU’s regulatory success, or lack thereof,
can be measured, should sour any appetite for 8ssigh enthusiasm. The development of new
legitimating strategies in the face of systemictoaruncertainty will offer important lessons oreth
EU’s ability (or lack thereof) to step out of itsdemonic rationale and justify itself without firm
guarantees of regulatory superiority. This exp&serould, in turn, prove wonderfully instructive
for EU risk regulation, which displays a keen awass of the stifling impact of eudemonia, but has
thus far not been able to muster a credible respBns

As to instructive exchanges flowing in the oppositection, the EU risk regulatory experience,
and patrticularly its history of contestation, wilhdoubtedly remain a crucial source of inspiration
for the climate risk regime. For instance, the Egulatory regime governing food safety has faced
formative internal and external legitimacy challes®} which have forced EU regulatory bodies
and reviewing bodies alike to grapple with manyisk regulation’s most intractable challenges,

ranging from the role of local preferences withur&peanised decision-making procedures to the

%1 See ‘British economist tears EU climate policy to pieces’ ENDS Europe Daily, 4 September 2009, reporting
that ‘Dieter Helm, a professor at Oxford University and chair of the UK environment ministry's academic
panel, says the climate and energy package is profoundly flawed because its targets are entirely political and
do not make economic sense.’

%2 N. 58 above.

% | ee, n. 57 above, 239-267; D Chalmers, ‘Risk, Anxiety and the European Mediation of the Politics of Life’
(2005) 30:5 European Law Review 649.
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reconciliation between competing expectationsraktiness, certainty and inclusiveness of EU
rule-making. For all their limitations, EU institahs have tried to respond to calls for better
governance, greater responsiveness and resiliémisk oegulation. The political momentum in
favour of action against climate change may thusdéae supplied a degree of insulation against
claims of illegality and illegitimacy, but the ctecare already appearifitas the turmoil
surrounding the adoption of the 2009 climate chaymkage attests.Once climate change
regulation starts to bite at the local level, aadipularly if adaptation policies are reeled ithe
sphere of EU governance, contestation will be atlibevitable. The EU risk regulatory experience
of challenge and response, and of the opporturatiedimitations created through response and
reform, will be invaluable to the climate risk pdigm as it seeks out and defines its approach to

governance.

Conclusion

The rapid expansion of climate change control esyalatory programme calls for a thorough
consideration of its underlying ideas, objectivaa®] strategies. Spurred by observations on the rise
of risk in climate change, as well as growing cansebout this development, this paper proposed
to structure the debate by mapping out salientifeatof the risk regulation paradigm, the EU risk
regulation paradigm, and the emerging climate pstadigm, arguing that a better understanding of
the similarities and differences between them Ipfhk first, in gauging the risks of risk

colonisation and, second, in developing a regwatesponse to climate change commensurate with
the EU’s aspirations and objectives. Although pnéliary, the analysis of the three paradigms
reinforces concerns over the appropriateness lofeigulation, and particularly the EU version of
risk regulation, as the dominant conceptual fram&@r climate change governance. The above
arguments, accordingly, favour the developmerubdbnomous, co-existing regulatory regimes,
enabled by a further articulation and emancipatibtihe climate risk paradigm, and explore
opportunities for the harnessing of both EU rigiulation and climate change regulation through

cross-regime learning.

The pronounced degree of individualisation and isation that characterises the EU risk regulation

paradigm, certainly contributes to the conclusiwat the former is not a wholly appropriate

9 ‘European Leaders Clash over Pledges on Global Warming’ The Guardian, 11 Dec. 2008; ‘Climategate
Generating More Heat than Light’ The ENDS Report, Feb 2010, p. 9.
% EU Struggles Toward Climate Package Consensus’ ENDS Europe Daily, 4 Dec. 2008.
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template for the development of climate risk colngtoategies. The irony that concerns over
itemisation end up in support of an argument ferdavelopment of separate, ‘individual’ risk
paradigms, will not be lost on anyone. However,itlea behind promoting co-existence and cross-
regime learning rather than colonisation is nataaow the field of risk regulation by excluding
climate change from its purview, but rather to t@se it through a greater awareness of the
richness and diversity within the regulatory larase?® Thus, in keeping with the EU spin of the
moment, climate change is not a threat, but an ppity for the future of risk regulation.

% cf M. Lodge, ‘ Regulation, the Regulatory State and European Politics’ (2008) 31:1/2 West European
Politics 280, 297.
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